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MISCELLANY. 



The Liability of a Municipality for Torts. — In discussing the lia- 
bility of a municipality for injuries resulting from the negligence of 
its agents in performing their duties, it has become the practically 
universal procedure of bench and bar to invoke these premises: 
"Where the injuries resulted from the exercise of a governmental 
function, the city is not liable to private action; but it is under a 
common law liability for its torts while performing its corporate 
duties." 1 A fresh inquiry may show, however, that this analysis not 
only leads to difficulties in application, but does not adequately rep- 
resent the policy which demanded its adoption. 

Clearly that policy is not in the United States the infallibility of 
the sovereign. Nevertheless in many instances it is desirable that 
the municipality be immune. All authority agrees, for instance, on a 
complete absence of liability for failure to supply any or adequate 
fire 2 or police 3 protection, for failure to maintain schools,* hospitals 
and poorhouses.s for laxity in the enforcement of its laws and failure 
to pass proper legislation^ In these cases, although the plaintiff 
was injured under such circumstances as would allow him to recover 
were the city an individual or a private corporation, nevertheless 
there is no municipal liability. On the other hand, the city is almost 
unanimously held liable where it undertakes to operate a lighting 



1 McQuillan, Municipal Corporations (1913) § 2623. South Carolina 
is the only state which does not follow this rule. In Irvine v. Town 
of Greenwood (1911) 89 S. C. 511, 72 S. E. 228, the distinction be- 
tween corporate and governmental functions was expressly rejected 
and the rule formerly laid down by cases in that state, that there 
is no liability of a municipality for the torts of its agents unless 
created by statute, is expressly approved. In rendering its opinion 
the court said, "The confusion which has resulted from the refine- 
ments and distinctions attempted by other courts with respect to 
the liability of municipal corporations for torts committed by officers 
or emplovees is so great that it would be difficult, if not impossible, 
to deduce from them a rule which could be applied with confidence 
by the public or the bar. This is made apparent by the study of any 
well considered text or opinion on the subject such as the opinion 
of Chief Justice Gray in Hill v. Boston, 122 Mass. 344, 23 Am. Rep. 
332 " 

It might be well to note in passing that the rule exempting the 
municipality for torts committed in the exercise of its governmental 
functions does not apply in the admiralty courts. See McQuillan, op. 
cil. § 2624. 

2 McQuillan, op. cit. §§ 2643, 2430; Dillon, Municipal Corporations 
(5th ed., 1911) § 1660. 

3 McQuillan, op. cit. §§ 2666, 2431; Dillion, op. cit. § 1656. 
' McQuillan, op. cit. § 2675; Dillion, op. cit. § 1658. 

5 Browder v. City of Henderson (1919) 182 Ky. 771, 207 S. W. 479; 
McQuillan, op. cit. § 2625. 

* Rose v. Gypsum City (1919) 104 Kan. 412, 179 Pac. 348; McQuillan, 
op. cit. § 2631. 
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plant or water system, 7 especially so where it sells these services 
to its citizens for profit.8 The distinction is explained by designat- 
ing the former governmental and the latter corporate functions. 

It seems clear that there are justifiable policies operating to grant 
the city immunity for its failure to legislate and for those acts which 
especially depend upon speed, force or quick decision for their effec- 
tive execution; where to weigh the possibility of liability would de- 
feat the purpose of the act. Instances are seen in acts enforcing 
health regulations during epidemics, 9 acts of the police in the preser- 
vation of the peace, i° and acts of the fire department while engaged 
in the protection of property. 1 ! But no policy interferes with allow- 
ing an employee of a municipal lighting plant to recover against the 
city for injuries resulting from defects in the construction or main- 
tenance of the plant. 12 Such opposing sets of cases show the re- 
sult which the distinction between governmental and corporate func- 
tions was intended to further. 13 

Does any policy guide the application of the distinction to the 
myriad of cases between the two extremes discussed above? Where 
a fireman was injured in the performance of his duty due to the negli- 
gence of the fire chief in housing the engine in a defective shed, 14 
where a citizen was struck by a brick falling from a court house neg- 
ligently allowed to be in disrepair, 1 ^ where a child was killed be- 
cause of the negligence of the city's agents in burning garbage 1 ^ — 
in all these cases there was no liability because, the courts said, 

' Oklahoma City v. Hoke (1919) 75 Okla. 214, 182 Pac. 692; Mc- 
Quillan, op. cit. % 2680. 

* See infra, footnote 13. 

' White v. San Antonio (1901) 94 Tex. 313, 60 S. W. 426; Allison 
v. Cash (1911) 143 Ky. 679, 137 S. W. 245; Having v. City of Coving- 
ton (Ky. 1904) 78 S. W. 431. 

10 Clayman v. New York (1907) 117 App. Div. 565, 102 N. Y. Supp. 
661; Craig v. Charleston (1899) 180 111! 154, 54 N. E. 184. 

11 Mayor, etc., of the City of New York v. Workman (1895) 67 
Fed. 347; Shanewerk v. City of Fort Worth (1895) 11 Tex. Civ. App. 
271, 32 S. W. 918; Davis v. City of Lebanon (1900) 108 Ky. 688, 57 
S. W. 471. 

u Liability in such a cdse would not be likely to hinder the admin- 
istration. On the contrary, it would tend to make the management 
of the plant more careful and efficient. 

13 Even in these extreme cases the policy behind the distinction is 
overlooked in the application of a collateral rule, which has strong 
authority, to the effect that even if a duty is primarily a governmental 
one, it is converted into a corporate one where it is being conducted 
for profit. See McQuillan, op. cit. §§ 2672-74. How this added ele- 
ment of profit effects the desirability of imposing a liability on the 
city is not clear. 

" City of Hattiesburg v. Geigor (1918) 118 Miss. 676, 79 So. 846. 

15 Finkelstein v. City of New York (1918) 183 App. Div. 539, 169 
N. Y. Supp. 718. 

19 Snider v. City of High Point (1915) 168 N. C. 608, 85 S. E. 15. 
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running a fire department, maintaining a building for public offices, 
and burning garbage are governmental functions. Yet where an in- 
jury resulted from the explosion of a defective fire engine boiler, 17 
from the negligent maintenance of a park.is and again from the un- 
safe condition of a fire station, 1 !* the municipality was held liable 
merely because it was exercising a "corporate function" without ref- 
erence to the absence of a policy operating to exempt it. And yet 
the ordinarily intelligent layman, unburdened with the technicalities 
of the law, would believe that the city was acting in its governmertal 
capacity as much in the latter group of cases as in the former. It 
is haid to see in these cases anything but an arbitrary application 
of the distinction between governmental and corporate functions, 
uninfluenced by any consideration of reason. 

The bases of application offered by the courts are neither consist- 
ent nor convincing. A distinction has been drawn by some courts 
that an act is governmental when the duty of performing it is im- 
posed by the state; corporate when its performance is optional with 
the city. 20 Others have held that if the city derives a profit from 
the performance of the duty, it is acting in its corporate capacity; 
otherwise it is acting in its governmental capacity. 21 A third basis 
of distinction suggested is that in determining to do an act a city 
exercises a governmental function; but that in doing the act, it ex- 
ercises a corporate function. 22 Still a fourth distinction is that a 
municipality is liable for the torts of its agents in the performance 
of a public duty if they are specially employed to superintend the 
particular work for the city, and are not acting generally in the capac- 
ity of public officers provided for by law. 28 

So deeply rooted in the law is this purely terminological difference, 
however, that courts by refusing to give it up often force themselves 
through the most illogical and circuitous reasoning to reach a result 
dictated by their sense of policy. Thus in the case of Fowler v. 
City of Cleveland (Ohio, 1919) 126 N. E. 72, it was held that the city 

" City of Lafayette v. Allen (1881) 81 Ind. 166. 

w Pennell v.- Wilmington (1906) 23 Del. 229, 78 Atl. 915; Canon 
City v. Cox (1913) 55 Colo. 264, 133 Pac. 1040. For a discussion of 
the recent tendency toward considering the maintenance of parks a 
governmental function, see (1920) 20 Columbia Law Rev. 687, 688. 

u Walters v. City of Carthage (1915) 36 S. D. 11, 153 N. W. 881. 

20 Boise Dev. Co. v. Boise City (1917) 30 Idaho 675, 167 Pac. 1032; 
McQuillan, op. cit. § 2623. But see the opinion of Bruce, C. J., in 
Moulton v. City of Fargo (N. D. 1918) 167 N. W. 717, 720: "There 
is no good reason why a liability to a' private action should be im- 
posed when a municipality voluntarily entered upon such a beneficial 
work and to withhold it when it performs the service under the re- 
quest of an imperative law". 

21 See supra, footnote 13. 

22 Fowler v. City of Cleveland (Ohio, 1919) 126 N. E. 72. 

22 Mulcairns v. City of Janesville (1886) 67 Wis. 24, 29 N. W. 565. 
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was liable for injuries to one who was run down by a negligently 
driven fire engine returning from a fire. This decision is contrary 
to practically every previous decision in the country. 2 * The court 
evidently saw no reason of policy for refusing to allow the plaintiff 
to recover, but, laboring under the yoke of the "governmental func- 
tion", was forced to reason that the determination that the city 
should have a fire department is a governmental function, but that 
the act of driving the engine was an exercise of a corporate function. 
In an opinion concurring in result, Wanamaker, J., advocated wip- 
ing out municipal exemption from liability in all cases. 25 It is con- 
tended that this last suggestion, made very probably by one weary 
with the subtleties and ultradistinctions of the law, is both unneces- 
sary and undesirable, and that a satisfactory working rule can be 
reached without taking this radical step. Would not the desired 
result be attained if the liability of a municipality for torts were the 
same as that of a private corporation with one exception, — where an 
outstanding policy (and several such have been indicated in this dis- 
cussion) demands the exemption of the city. Under such a rule a 
fire engine might be driven to a fire with such speed as to amount to 
recklessness without imposing on the city a liability for resulting 
injuries. Yet it would by no means follow that one injured by the 
same engine returning from the same fire would be without a remedy. 
As the law stands to-day, the city would be deemed to be exercising 
a governmental function in both cases, although no policy operates 
to exempt it from liability in the latter case. To apply the same rule 
to both cases simply because both injuries resulted from the acts 
of the same city department seems to be a most unreasonable con- 
clusion. — Columbia Lazv Review. 



Constitutionality under the Fourteenth and Nineteenth Amendments 
of State Laws Limiting Jury Service to Male Citizens. — That a woman 
is a citizen cannot be denied. The Constitution is plain on that 
point. 1 As a citizen, she is entitled to all the rights, privileges and 
immunities enjoyed by other citizens and guaranteed by the Four- 
teenth Amendment. But there is a marked difference between rights 
given and duties imposed. The former are guaranteed by the Consti- 
tution and are enjoyed by all citizens alike; the latter are imposed by 
the legislature and are entrusted only to those deemed qualified for 
their performance. The determination of the qualifications of those 
performing State duties has always been considered a legislative 
function, 2 and this power of the legislature is unrestricted so long as 
the qualification is made in good faith and for the best interest of 
the community. Rights of citizens, however, should be and generally 

1 U. S. Const., Amendment 14, § 1. 

2 For example, a statute limiting those qualified to serve as Attor- 
ney for the Commonwealth to practicing attorneys. 
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are embodied in the fundamental law of the land, above the mere 
control of the legislature. To illustrate this distinction: The right of 
jury trial is a fundamental right of every citizen, and the legislature 
would have no more power to deny this right to women than to 
men;3 on the other hand, suffrage, besides being a right, is a duty 
owed to the State by those qualified to vote, and a citizen not other- 
wise qualified cannot simply by virtue of his citizenship demand that 
he be permitted to vote. Suffrage is not coextensive with citizen- 
ship.* 

It becomes all important therefore to determine whether jury serv- 
ice is a matter of right or a matter of duty which the State has the 
power to regulate the qualifications of its public officials. On reason 
and principle and according to common acceptation, jury service is a 
matter of duty.5 but the authorities and the decided cases bearing 
on the subject are in a somewhat confused state.6 This confusion 
is to a large extent, if not entirely, due to an attempt on the part 
of the United States Supreme Court after the War between the States 
to protect the former slave from State legislation discriminating 
against him. Before the war practically all the States limited jury 
service to male citizens of the white race. 'After the adoption of the 
Thirteenth, Fourteenth and Fifteenth Amendments to the Federal 
Constitution, numerous cases were appealed by negroes from the 
State courts to the United States Supreme Court on the ground 
that the States had violated the Constitution by refusing to select 
negro jurors. 7 The Supreme Court in all of these cases held that 
this discrimination against the negro was unconstitutional. Thus 
was decided through necessity, as it were, that jury service was a 
matter of right and protected by the so-called equal rights amend- 
ments. The court in these cases based its decisions upon the Four- 
teenth and Fifteenth Amendments, but upon a careful reading of the 
opinions it is clear that the court did not maintain that a privilege 



3 16 R. C. L. 193. 

* Minor v. Happersett, 21 Wall. 162. The Fourteenth Amendment 
does not confer the right to vote upon women. 

• See Va. Code, 1919, § 5984. See Ex parte Mana (Cal.), 172 Pac. 
986, in which it was held that the legislature in view of the fact that 
women had been given the right to vote had the power to pass a 
statute permitting women to serve on juries, thereby implying that 
without this special legislation they would not have been qualified 
for such service. 

8 Ex parte Virginia, 100 U. S. 339, holding that a State judge who 
fails to select as jurors negro citizens as well as white citizens com- 
mits an indictable offense; see dissenting opinion of Justice Field. 
Strauder v. W. Va., 100 U. S. 303, holding that a State statute limiting 
those qualified to serve on juries to whites was unconstitutional and 
void, Field, J., again dissenting. Harland v. Territory, 3 Wash. 131, 
13 Pac. 453, holding that the right of jury service was not incidental 
to suffrage. 

' See cases cited supra in note 6. 
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had been denied the negro race, but that the State in thus limiting 
jury service to whites decidedly impaired the right to a jury trial. 8 
It was in effect a denial of the right of jury trial to the negro race. 
With the exception of these civil right cases, jury service has been 
treated by the legislatures and by the courts as a matter of duty 
not a matter of right, as is evidenced by the many qualifications 
placed upon it.» The Fourteenth Amendment did not guarantee to 
all citizens matters of duty as distinguished from matters of right. 10 
The effect of the proposed Nineteenth Amendment will be to impose 
upon women the duty of voting. But the imposition of one duty 
does not carry with it another entirely different duty. That jury 
service is not incidental to suffrage was held in the recent case- of 
In re Grilli, 179 N. Y. Supp. 795. 11 

There is, however, as has been seen above, at least one restriction 
upon the power of the legislature to determine the qualifications of 
jurors, namely, that the right to a jury trial shall remain inviolate.^ 
If the exclusion is not made in good faith and in the belief that it 
is to the best interest of the community but is the result of prejudice, 
it impairs the right to a jury trial. 13 Does the exclusion of women 

* In the majority opinion, delivered by Mr. Justice Strong, in the 
Strauder case, supra, it is stated: "The right to a trial by jury is guar- 
anteed to every citizen of West Virginia by the Constitution of that 
State, and the constitution of juries is a very essential part of the pro- 
tection such a mode of trial is intended to secure. The very idea of a 
jury is a body of men composed of the peers or equals of the person 
whose Tights it is selected or summoned to determine. * * * It is 
well known that prejudices often exist against particular classes in 
the community, which sway the judgment of jurors, and which, there- 
fore, operate in some cases to deny to persons of those classes the 
full enjoyment of that protection which others enjoy". 

' Harland v. Territory, supra. Va. Code, 1919, § 5984. 

10 Minor v. Happersett, supra. Mr. Justice Field in a dissenting 
opinion in Ex parte Virginia, supra, said: "But the privilege or the 
duty, whichever it may be called, of acting as a juror in the courts of 
the country, is not an incident of citizenship. Women are citizens; 
so are the aged above sixty, and children in their minority; yet they 
are not allowed in Virginia to act as jurors. Though some of these 
are in all respects qualified for such service, no one will pretend that 
their exclusion by law from the jury list impairs their rights as 
citizens". 

u Also Harland v. Territory, supra. 

a See Va. Const, § 11. 

13 See Ex parte Virginia, supra. "The constitutional provision that 
'the right of trial by jury shall remain inviolate' means that it shall 
not be destroyed or annulled by legislation, nor so hampered or re- 
stricted as to make the provision a nullity. In this connection the 
term 'inviolate' connotes freedom from substantial impairment. It 
in no sense imports immunity from all regulation. The cardinal 
principle is that the essential features of trial by jury as known at 
common law must be preserved and its benefits secured to all entitled 
to that right. And so the making of reasonable regulations and con- 
ditions in regard to the enjoyment of the right is not a denial or in- 
pairment thereof, * * *" 16 R. C. L. 196. 
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from jury service then amount to an impairment of this right? To 
answer this question, it is first necessary to determine whether 
women are excluded because of prejudice or because it is deemed 
best for society. The exclusion of the negro from the jury impaired 
the right of the negro to a jury trial, because he was disqualified as 
a result of race prejudice. But the exclusion of woman, far from 
being prejudicial, is, if anything, beneficial to her. She may not have 
the right to be tried by a jury of her equals, but she has the unique 
privilege of being tried by a jury of her admiring inferiors. By a 
jury of peers is meant nothing more than a jury of fellow citizens. 14 
In conclusion, since jury service is not a matter of right and the 
exclusion of women therefrom is not a violation of the constitutional 
provision that the right to a jury trial shall remain inviolate, the 
determination of jury qualifications remains a legislative function. J 5 
— Va. Law Review. 

14 In re Grilli, supra. 

15 Ex parte Mana, supra; Harland v. Territory, supra; McKinney v. 
State, 3 Wyo. 719, 30 Pac. 293, 16 L. R. A. 710. The point decided in 
the latter case was that a man could not object to being tried by a 
jury of men, and the court refused to decide the question whether or 
not women were qualified jurors, but the case is strong dictum for the 
contention that jury service is a matter of duty, not of right. 



